STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15, 448
g
)
Appeal of )
| NTRODUCTI ON

The petitioner, a nursing hone resident, appeals a
determ nation by the Departnent of Social Wl fare denying
his request to reduce the anount of his incone that nust be
pai d under Medicaid to cover his nursing home costs. The
i ssue is whether the petitioner's wife, who lives in the
community, is eligible for an increase in the m nimm
nmont hl y mai nt enance al |l owance for the conmunity spouse. The
facts in this matter are not in dispute and were subm tted
in witing by the petitioner's wife and son. They are

summari zed as foll ows.

FI NDI NGS OF FACT

1. The petitioner has been a nursing honme resident
since 1987. Prior to his illness the petitioner and his
wi fe had a confortable inconme. |nsurance paid nost of the
petitioner's nursing hone bills for about ten years,
al t hough, as the costs of the petitioner's care rose, the
couple had to pay increasing amounts out of pocket. Wthin
the | ast year that insurance ended, and the petitioner was
found eligible for Medicaid.

2. The petitioner has incone from Social Security and

a pension totalling $2,361 a nonth. The petitioner's wfe
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i s enployed and has earni ngs of $2,633 a nonth.

3. The couple's hone, in which the petitioner's wife
still lives, is exenpt as a resource under Medi caid.
However, the hone needs extensive repairs and is at risk of
| osing value if those repairs are not nade.

4. The petitioner's wife submtted credible
docunentation that her present nonthly expenses are $3, 675.
The details of those expenses are set forth in a Hearing
Exhi bit, which is attached hereto and incorporated herein by

reference. In addition to those nonthly expenses are
several itens that the petitioner's wife would soon need to
mai ntain her present life style. Those include financing
repairs on the home, deferring present incone for
retirement, and purchasing a | ate nodel car. The
petitioner's wife estinates those additional expenses at
about $1, 330 a nonth.

5. The Departnent has determ ned that because the
petitioner's wife's income is in excess of the maxi num
spousal allocation allowed under the regul ations (see
infra), she is not eligible for a spousal allocation from
the petitioner's incone that is applied to his nursing hone

expenses.
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ORDER

The Departnent's decision is affirned.

REASONS

Under the Medicaid regul ations, the resources of both
spouses nust be | unped toget her regardl ess of which spouse
actually owns themin order to determine eligibility of one
spouse for long termcare. Medicaid Manual (MM > M410.
However, if the spouse in the community is living in the
coupl e's hone, that hone is exenpt as a resource. |d.
After eligibility is determ ned, the Medicaid schene al so
allows the institutionalized spouse to pay over anbunts of
his or her inconme to the comunity spouse if it is needed to
reach a certain nonthly mai ntenance m ninum MM > M413. 2.
The present nmaxi mum spousal mai ntenance all ocation set by
Departnment policy (Procedures Manual > P2420008]) is $2,019.

| f the community spouse feels that her nonthly incone

allocation is inadequate, the federal statute sets up a
uni que process which requires that the "fair hearing Board",
and not the state agency itself, makes the initial finding
as to whether the nonthly spousal maintenance anmount shoul d
be increased. 42 U S.C. > 1396r-5(e); see Fair Hearing No.
12, 673.

As noted above, the petitioner's wife's incone is

$2,633 a nonth, which is well in excess of the $2,019
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maxi mum spousal allocation set by Departnent policy. In
determ ni ng whether a comunity spouse qualifies for an

i ncreased nonthly allocation amount the federal authorizing
statute provides as foll ows:

(B) Revision of m ninmum nonthly mai ntenance needs
al | owance.

| f either such spouse establishes that the
comunity spouse needs incone, above the |evel
ot herwi se provided by the m ni mum nonthly
mai nt enance needs al |l owance, due to excepti onal
ci rcunstances resulting in significant financial
duress, there shall be substituted, for the
m ni mum nont hl'y mai nt enance needs all owance in
subsection (d)(2)(A) of this section, an anount

adequate to provide such additional inconme as is
necessary.

42 U.S.C. > 1396r-5(e)*

In this case, although the community spouse's expenses
far exceed her incone and the nonthly allotnment maxi num it
cannot be concluded that they are unusual. She has the sane
ki nds of expenses with which nost persons are burdened and
has budgeted in a good deal of discretionary spending on
gifts, cable TV, and vacations. Wile no one would argue
that her expenditures are frivolous or unreasonable, and are
no doubt essential to her not-inmmobdest lifestyle, it cannot
be concluded that they are the result of any "exceptional
ci rcunst ances” which mght justify an increase in the
mont hly al | ot nent.

The community spouse's nain argunent, that she is

'See, al so, MM > 413.21.
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facing an imm nent increase in her expenses that will be
necessary to maintain the condition and val ue of her hone,
to obtain a new car, and to plan for her retirenment, also
cannot be consi dered exceptional circunstances under the
regul ations. The standard allotnment set by the regul ations
takes into consideration customary and usual |iving
expenses, although (as the Board pointed out in Fair Hearing
No. 12,673) there is no doubt that the regulations
contenplate a conmunity spouse's expenses "be nmet in a very
nodest way or elimnated as not essential to survival".

Wil e recent changes in federal |aw establish no limt
to which the value of a couple's hone is considered an
exenpt asset? nothing in the law indicates an intent to
al l ow community spouses to namintain or recover a particul ar
lifestyle, or to keep the particular home in which they are
living, regardl ess of the costs of its upkeep. Medicaid is
a poverty program To grant higher allotnments to community
spouses solely on the basis of their higher-than-usual
I'ifestyl e-mai nt enance needs woul d be perverse.

This is not in any way to suggest that the conmunity
spouse in this case has it easy. It is clear that since the
onset of the petitioner's illness his w fe has nade many
personal and financial sacrifices. Unfortunately, it

appears that there may be nore to cone--especially regarding

“Under the Medicaid regulations there is no penalty if
the petitioner's wife were to sell her home and use the
proceeds to purchase anot her one.
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her continuing ability to remain in her hone. However, it
cannot be concluded that the present and inpending financial
problens cited by the petitioner's wife are of the type and
severity contenplated by the above regulations. The term
"exceptional circunstances resulting in significant
financial duress"” nust be interpreted in the context of the
extrenely nodest incone and resource standards of the

Medi caid program For this reason, the Departnent's
decision is affirned.
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